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The Herndon Case 


Early in 1932 Angelo Herndon, a Negro, went to At- 
lanta, Georgia, to organize Unemployed Councils. He was 
an organizer for the Communist Party. Shortly after his 
arrival the county commissioners announced that no one 
was in need in Atlanta, and if anyone was in need he 
should come to the courthouse and let his wants be 
known. A few days later Herndon led a group of about 
1,000 unemployed black and white men, women and chil- 
dren to the courthouse to ask for relief. On July 11, 
1932, Herndon was arrested while opening his mail box, 
held in jail 11 days without charges, grilled, and not 
permitted to communicate with his friends. When a 
writ of habeas corpus was sought for his release he was 
indicted on July 22 for attempting on July 16 to incite 
insurrection in violation of Section 56 of the Georgia 
Penal Code. On July 16 he was in jail as he had been for 
several days before. 

Section 56 of the Penal Code of Georgia (Georgia 
Acts, 1871-1872, pp. 19-20) declares that “any attempt, 
by persuasion or otherwise, to induce others to join in 
any combined resistance to the lawful authority of the 
state shall constitute an attempt to incite insurrection.” 
The punishment for insurrection is death, or if a jury 
recommends mercy, confinement in the penitentiary for 
not less than five nor more than 20 years. 

The present law of Georgia on insurrection had its 
origin in a statute passed in 1804 designed to prevent and 
punish slave insurrections. Incitement to slave insurrec- 
tions was punishable by death. In 1866 the statute was 
adapted so that there would be a basis of quelling disor- 
ders which might arise following the Civil War. 

Until 1930 only one case arose under the insurrection 
law. In 1869 a Negro minister, charged with inciting 
his congregation to release a man from prison, was con- 
victed for inciting to insurrection. On appeal the Georgia 
Supreme Court reversed the conviction on the ground 
that while insurrection could be punished under the law 
inciting to insurrection could not be. As a result the 
Chief Justice of the court went before the legislature and 
obtained an amendment to the law making attempts to 
persuade or otherwise to induce combined resistance to 
authority constitute an incitement to insurrection. 

In the spring of 1930, in connection with demonstra- 
tions of unemployed white and Negro workers and efforts 
to organize textile workers six Communists were indicted 
under the law. Two were white men, two were Negroes 
and two were white women. They were arrested while 
addressing meetings of white and Negro workers. At 
the trial before the Recorder’s Court the charges of dis- 
orderly conduct for speaking in the streets contrary to 
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a city ordinance were dismissed but the prisoners were 
not released. Later they were indicted under the insurrec- 
tion law, kept in jail several months and finally released 
on bail. It was out of these circumstances that a case 
(Carr vs. State, 176 Ga. 747, March 18, 1933) was finally 
brought before the Georgia Supreme Court, the decision 
of which greatly affected the decision rendered by the 
United States Supreme Court in the Herndon case. 

At the time of Herndon’s arrest documents he had with 
him and in his room were seized. The indictment for 
insurrection was based on these documents rather than 
on testimony of witnesses that Herndon had said or done 
anything inciting to insurrection. There was evidence 
that Herndon had distributed only two of the documents 
which were characterized by the court as “more or less 
harmless.” Of the remaining documents, nine were mem- 
bership books of the Communist Party which described 
the aims and purposes of the party. Three others were 
communist publications: “The Communist Position on 
the Negro Question”; “An Appeal to Southern Young 
Workers” ; and the “Party Organizer.” The other docu- 
ment, “Communism and Christianism,” by William M. 
Brown, formerly a bishop of the Protestant Episcopal 
church, now a bishop of the Old Catholic church, relied 
on by the court, was not shown to have any connection 
with the Communist Party and was apparently mere per- 
sonal reading because there was no evidence that he had 
distributed any copies or that he had received it from the 
Communist Party. 

The Communist Party documents, as_ interpreted 
by Herndon’s legal counsel, “expound and advocate 
the general aims of that Party, such as unity of all 
workers and organization to improve the conditions of 
the working class. They advocate certain specific meas- 
ures such as equal political and economic rights of Ne- 
groes, self-detcrmination for the Black Belt, punishment 
of lynchers, disbanding of military units, abolition of 
child labor, minimum wages, maximum working hours, 
strikes and boycotts. None of the documents advocated 
forcible resistance to the authority of the state.” * 

At his trial Herndon “expressed his judgment that ‘the 
system we are living under is on the verge of collapse’ 
and that the unemployed have a right to demand food 
and shelter from the government.”? No evidence was 
presented that he had urged others to resist the authority 
of the state. 


When charging the jury the judge reminded them 


1Brief for the Appellant, Angelo Herndon v. the State of 
Georgia, in the Supreme Court of the United States, October Term, 
1934, p. 6. 

2 Tbid., p. 7. 
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“that advocacy, however reprehensible morally, is not 
sufficient to convict the defendant where there is no 
evidence to indicate that the advocacy would be acted 
upon immediately. In order to convict the defendant, 
gentlemen, it must appear clearly by the evidence that 
immediate serious violence against the State of Georgia 
was to be expected or was advocated.” 

Nevertheless the jury returned on January 18, 1933, 
a verdict of guilty and although it recommended mercy 
(the penalty might have been death) it fixed the penalty 
‘at from 18 to 20 years in the penitentiary. A motion for 
a new trial was denied by the trial court on July 5, 1933. 
On appeal to the Georgia Supreme Court the conclusion 
of the trial court that the evidence must show “that 
immediate serious violence against the State of Georgia 
was to be expected or was advocated” was rejected and 
the court declared that “it is immaterial whether the 
authority of the state was in danger of being subverted 
or that an insurrection actually occurred or was impend- 
ing... . Force must have been contemplated, but, as said 
above, the statute does not include either its occurrence 
or its imminence as an ingredient of the particular offense 
charged. .. . Nor, would it be necessary to guilt, that the 
alleged offender should have intended that an insurrection 
should follow instantly or at any give[n] time, but it 
would be sufficient that he intended it to happen at any 
time, as a result of his influence, by those whom he sought 
to incite.” As thus construed the court held on May 24, 
1934, that the evidence was sufficient to sustain the con- 
viction under the statute. 

Upon rehearing of the case the Georgia Supreme Court 
modified the phrase, “it would be sufficient that he in- 
tended it to happen at any time, as a result of his influence, 
by those whom he sought to incite,” by saying that “it 
would be sufficient if he intended that it should happen 
at any time within which he might reasonably expect his 
influence to continue to be directly operative in causing 
such action by those whom he sought to induce.” After 
again evaluating the evidence the court concluded that 
the conviction was justified. 


APPEAL TO THE SUPREME COURT 


Herndon appealed to the United States Supreme Court 
on the ground that the Georgia statute as interpreted 
deprived him of his liberty without due process of law 
in violation of the Fourteenth Amendment, that its appli- 
cation was so uncertain as to violate his constitutional 
rights, and that the Georgia Supreme Court erred in 
affirming his conviction. 

His plea pointed out that the interpretation of the 
statute given by the Georgia Supreme Court does 
not require that the conduct proscribed “shall give rise to 
any clear and present danger to the authority of the state” 
and thus contravenes the test laid down in Schenck v. 
United States, 249 U. S. 47. This test is regarded as 
“necessary to protect and reconcile the undoubted right 
of the state to repel violent assault upon its sovereignty 
and the equally clear rights of freedom of speech and 
assembly guaranteed by the Fourteenth Amendment.” * 

The test set up by the Georgia Supreme Court, Herndon 
held, “is so indefinite that it contravenes the due process 
clause of the Fourteenth Amendment. Consideration of 
the matters upon which a jury would have to speculate to 
reach a conclusion about the probable intent of a defend- 
ant, demonstrates that they are left without any definite 
standard to apply. . .. Many cases establish that statutes 
containing standards so indefinite, and failing to give fair 


3 [bid., p. 10. 


warning of their scope, violate the due process clause, 
The test laid down in the Schenck case is not open to 
these objections.” 

Since the “evidence discloses no advocacy of the ug 
of force” Herndon maintained that the statute was invalid 
as applied to him. “The program of the Communist Party 
set forth in some of the documentary evidence, does not 
require the use of violence and contains affirmative indi. 
cations that force would not be employed. The program 
could be put into effect without the use of force by those 
favoring it. The possibility of violent resistance to the 
program does not justify the application of the statute 
to appellant. The evidence in Fiske v. Kansas, 274 U. S, 
380, was at least as strong as that against appellant, and 
that case requires decision here that the application of 
the present statute to appellant was invalid.” 

In view of the fact that these constitutional questions 
were presented to the Georgia Supreme Court upon peti- 
tion for rehearing, Herndon contended that the “failure 
of that court to consider them effectively denied the con- 
stitutional rights asserted. Accordingly, the questions are 
properly before this court upon appeal.” * 


DECISION OF THE SUPREME CouRT 


On May 20, 1935, the U. S. Supreme Court in Angelo 
Herndon vs. State of Georgia denied Herndon a hearing 
on the constitutionality of the law under which he was 
convicted. The decision was opposed in a vigorous dis- 
senting opinion by Justice Cardozo, with Justices Brandeis 
and Stone concurring. The decision of the majority was 
that the court was “without jurisdiction for the reason 
that no federal question was seasonably raised in the court 
below [the Georgia Supreme Court] or passed upon by 
that court.” On the other hand the minority held that “the 
protection of the Constitution was seasonably invoked and 
that the court [the U. S. Supreme Court] should proceed 
to an adjudication of the merits.” ‘Furthermore, the mi- 
nority insisted that “the settled doctrine is that when a 
constitutional privilege or immunity has been denied for 
the first time by a ruling made upon appeal, a litigant 
thus surprised may challenge the unexpected ruling by 
a motion for rehearing, and the challenge will be timely.” 
The minority cited cases in support of its position and 
declared that this doctrine “must prevail if the great 
securities of the Constitution are not to be lost in a web 
of procedural entanglements.” 

Aside from the difference between the majority and 
the minority as to whether Herndon had conformed to 
procedural requirements, an important issue was whether 
Herndon was to serve 20 years on the chain gang as the 
result of being convicted under a statute which might be 
held unconstitutional as interpreted by the Georgia Su- 
preme Court. 

The majority opinion of the U. S. Supreme Court 
called attention to the fact that “there was a pre 
liminary attack upon the indictment in the trial court 
on the ground, among others, that the statute was 
in violation ‘of the Constitution of the United States, 
and that this contention was overruled. But, in addition 
to the insufficiency of the specification (Note No. 2), the 
adverse action of the trial court was not preserved by 
exceptions pendente lite or assigned as error in due time 
in the bill of exceptions, as the settled rules of the state 
practice required.” For that reason “the state supreme 
court declined to review any of the rulings of the trial 
court in respect of that and other preliminary issues ; and 
this determination of the state court is conclusive here.” 


* Ibid., p. 13. 
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The majority insisted, furthermore, that “the federal 

estion was never properly presented to the state supreme 
court unless upon motion for rehearing; and that court 
then refused to consider it. The long-established general 
rule is that the attempt to raise a federal question after 
judgment, upon a petition for rehearing, comes too late, 
unless the court actually entertains the question and de- 
cides it.” 

However, in response to Herndon’s contention that the 
present case fell within an exception to the rule (namely, 
that the question as to the validity of the statute first 
arose when the Georgia Supreme Court gave it an inter- 
pretation which threatened his rights under the Constitu- 
tion) the majority admitted “that the federal claim was 
timely if the ruling of the state court could not have been 
anticipated and a petition for rehearing presented the first 
opportunity for raising it.” 

The majority then turned from its stress on whether the 
federal question was seasonably raised to whether the 
ruling of the Georgia Supreme Court could have been 
anticipated. After reviewing the fact that the trial court 
declared the evidence must show that immediate violence 
was to be expected, or had been advocated, that the 
question presented to the Georgia Supreme Court was 
whether the evidence supported conviction as the statute 
was interpreted by the trial court, and that the state 
supreme court had ruled that the statute permitted pun- 
ishment if advocacy of violence might result in violence 
at some remote time, the majority declared that Herndon’s 
contention that the federal question had been raised at 
the earliest possible opportunity might well be sustained, 
“if that were all . . . but it is not all.” 

As pointed out, Herndon was convicted in the trial 
court on January 18, 1933, and motion for a new trial 
was denied on July 5, 1933. On March 18, 1933, the state 
supreme court had decided in Carr vs. State, 176 Ga. 747, 
in which Section 56 of the Penal Code was challenged as 
contravening the Fourteenth Amendment, that the insur- 
rection statute was valid because “the legislature has 
authority to forbid the advocacy of doctrine designed and 
intended to overthrow the government without waiting 
until there is a present and imminent danger of the success 
of the plan advocated.” The phrase “at any time” is not 
in the Carr case but the majority of the Supreme Court 
declared that “it is there in effect,” that Herndon should 
have anticipated “the probability of a similar ruling in 
his own case,” and that he should have preserved his right 
to a review in the United States Supreme Court “by 
appropriate action upon the original hearing in the court 
below. It follows that his contention that he raised the 
federal question at the first opportunity is without sub- 
stance, and the appeal must be dismissed for want of 
jurisdiction.” 

As pointed out above, the minority held that the pro- 
tection of the Constitution was “seasonably invoked” 
as soon as the Georgia Supreme Court had interpreted 
the statute to mean that it prohibited incitement to insur- 
rection which might occur “at any time” however remote 
and the court had denied a motion for a rehearing. This 
view is based on the “settled doctrine” that “when a con- 
stitutional privilege or immunity has been denied for the 
first time by a ruling made upon appeal, a litigant thus 
surprised may challenge the unexpected ruling by a motion 
for rehearing, and the challenge will be timely.” 

The State of Georgia in opposing Herndon’s appeal 
for a hearing before the United States Supreme Court 
Maintained that the securities provided by the Constitution 
should have been invoked in the trial court. The minority 
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pointed out, however, that there was no occasion for this 
because the trial judge had not only accepted the test of 
“clear and present danger” but had “even gone a step 
beyond. In substance, he had charged that even a present 
‘danger’ would not suffice, if there was not also an ex- 
pectation, and one grounded in reason, that the insurrec- 
tion would begin at once.” 

The minority therefore concluded that “it is novel 
doctrine that a defendant who has had the benefit of all 
he asks, and indeed of a good deal more, must place a 
statement on the record that if some other court at some 
other time shall read the statute differently, there will be 
a denial of liberties that at the moment of the protest are 
unchallenged and intact. Defendants charged with crime 
are as slow as are men generally to borrow trouble of the 
future.” 

After a review of the Carr case the minority concluded 
that Herndon “came into the highest court of Georgia 
without notice that the statute defining his offense was 
to be given a new meaning. There had been no rejection, 
certainly no unequivocal rejection, of the doctrine of 
Schenck v. United States, which had been made the law 
of the case by the judge presiding at his trial.” 

Furthermore, “for all that the record tells us, the 
prosecuting officer acquiesced in the charge, and did not 
ask the appellate court to apply a different test. In such 
a situation the appellant might plant himself as he did on 
the position that on the case given to the jury his guilt 
had not been proved. He was not under a duty to put 
before his judges the possibility of a definition less 
favorable to himself, and make an argument against it, 
when there had been no threat of any change, still less 
any forecast of its form or measure. He might wait 
until the law of the case had been rejected by the review- 
ing court before insisting that the effect would be an 
invasion of his constitutional immunities.” 

Therefore, if an invasion of constitutional rights should 
occur “a motion for rehearing diligently pressed there- 
after would be seasonable notice. This is the doctrine of 
Missouri v. Gehner and Brinkerhoff-Faris v. Hill. It is 
the doctrine that must prevail if the great securities of the 
Constitution are not to be lost in a web of procedural 
entanglements.” 

The minority pointed out that “new strength is given 
to considerations such as these when one passes to a 
closer view of just what the Georgia court did in its 
definition of the statute.” They concluded that the inter- 
pretation of the statute by the Georgia Supreme Court 
was “an unequivocal rejection of the test of clear and 
present danger” and also a denial “of responsibility with- 
out boundaries in time.” 

At the same time that it rejected the test the Georgia 
Supreme Court “disclaimed a willingness to pass upon 
the question as one of constitutional law, assigning as a 
reason that no appeal to the Constitution had been made 
upon the trial or then considered by the judge.” While 
“such a rule of state practice may have the effect of 
attaching a corresponding limitation to the jurisdiction 
of this court where fault can fairly be imputed to an 
appellant for the omission to present the question sooner 
. . . No such consequence can follow where the ruling of 
the trial judge has put the Constitution out of the case 
and made an appeal to its provisions impertinent and 
futile. . . . In such circumstances, the power does not 
reside in a state by any rule of local practice to restrict 
the jurisdiction of this court in the determination of a 
constitutional question brought into the case thereafter. 
(Davis v. Weschsler, 263 U. S. 22, 24.) If the rejection 
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of the test of clear and present danger was a denial of 
fundamental liberties, the path is clear for us to say so.” 

When Herndon moved for a rehearing by the Georgia 
Supreme Court there was brought into the case “a stan- 
dard wholly novel, the expectancy of life to be ascribed 
to the persuasive power of an idea. The defendant had 
no opportunity in the state court to prepare his argument 
accordingly. He had no opportunity to argue from the 
record that guilt was not a reasonable inference, or one 
permitted by the Constitution, on the basis of that test 
any more than on the basis of others discarded as un- 
fitting.” 

The minority declared that “the argument thus shut 
out is submitted to us now. Will men ‘judging in calm- 
ness’. . . say of the defendant’s conduct as shown forth 
in the pages of this record that it was an attempt to stir 
up revolution through the power of his persuasion and 
within the time when that persuasion might be expected 
to endure? 

“Tf men so judging will say yes, will the Constitution 
of the United States uphold a reading of the statute that 
will lead to that response? Those are the questions that 
the defendant lays before us after conviction of a crime 
punishable by death in the discretion of the jury. I think 
he should receive an answer.” 

A motion for a rehearing by the United States Supreme 
Court has been made for the fall term of 1935. If the 
motion is denied, the question is whether any other means 
can be found to bring Herndon’s case up for consideration 
on its merits by the Supreme Court. 

Efforts are being made to repeal the Georgia insurrec- 
tion law because it is being used to infringe upon the 
civil liberties of many groups of citizens. Pickets in 
connection with textile strikes have been arrested and 
indicted for “inciting to insurrection” for having in their 
possession strike leaflets, magazines dealing with unem- 
ployment, and an announcement of a meeting of the 
League for Independent Political Action. A national peti- 
tion to the Governor is being circulated. 

On October 14, 1934, the police raided an anti-war 
meeting held at the home of Mrs. R. W. Alling, a teacher 
in the Atlanta public schools, arrested Mrs. Alling, her 
14 year old daughter, a member of a Negro trade union, 
a New York attorney, a student-instructor of Emory 
University and charged them with inciting to insurrection. 
Literature seized as evidence of inciting to insurrection 
included The New Republic, The Nation, and the Liberty 
Magazine. Shortly afterwards the officers of the Urban 
League and the Negro Y. M. C. A. were raided and 
searched for communist literature and threats have been 
made against Emory University. 

Liberals who have protested against the flagrant dis- 
regard of civil rights have received threats from vigi- 
lantes. Several outstanding Atlanta ministers, educators, 
and lawyers who issued a statement expressing their 
opposition to the insurrection law and its use received 
anonymous threats and one, W. G. McRae, a member of 
the state legislature, was beaten in his office.® 


Jury Trial in Labor Disputes 


In the first ruling on the law recently enacted in New 
York State permitting jury trials in case of a violation 
of an injunction issued in a labor dispute the Supreme 
Court upheld the law as constitutional. The ruling was 
made in the case of the Standard Baking Company vs. 


5 Report of the Joint Committee to Aid in the Herndon Defense. 
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Local 505 of the Bakery and Confectionery Workers 
International Union. 

The court declared that “the jury is as much a 
of the Supreme Court as any justice thereof, and ob. 
viously the requirement that a jury rather than a justice 
shall resolve the factual disputes arising in contempt 
proceedings deprives the Supreme Court of nothing.” 
Rather “it simply effects a procedural change with respect 
to the fact-finding agency.” 

In reply to the company’s plea that it was being de. 
prived of property without due process of law the court 
pointed out that the injunction, which the company 
alleged had been violated, gave the company no property 
rights but merely the right to expect compliance. The 
company still has the right to seek a remedy in case of 
violation and that remedy exists in connection with a 
jury trial. 

In response to the plea that the law was class legisla- 
tion the court pointed out that social and economic forces 
underlying labor disputes, legal research, declarations by 
state legislatures and Congress that abuses exist in pro- 
cedure applicable to labor disputes all negative the in- 
ference that the action of the state legislature is arbitrary, 
capricious and is not based on a real distinction. 


The Suez Canal and League Sanctions. By Raymond Leslie 

uell. eneva, Switzerland, Geneva Research Center, 1935. 
35 cents. Available in U. S. through World Peace Foundation, 
8 West 40th Street, New York, N. Y. 

Within recent weeks the world has been much concerned 
over the possibility of applying sanctions against Italy 
in order to prevent the threatened war against Ethiopia. 
It is evident that one of the most effective would be the 
closing of the Suez Canal against Italian ships, since it 
would then be very difficult, if not impossible, for Italy to 
send men and supplies to Ethiopia. In the pamphlet listed 
above, Raymond Leslie Buell, president of the Foreign 
Policy Association, discusses the problem from the view- 
point of international law. He points out that the Canal 
is operated by a private Egyptian company in which the 
British government owns a minority of the stock; that 
the Convention of Constantinople of 1888 provides that 
the Canal shall be open in wartime as well as in peace to 
all vessels and that the defense of the Canal should be 


referred to the Concert of Europe; that in spite of this 
the Canal was closed to enemy warships during the World 
War; and that Egypt is still its “territorial sovereign” and 
has never recognized the British claim to defend it. There 
is disagreement today as to whether the Convention of 
1888 is still in force and whether Great Britain has “a 
legal right to protect the Canal.” Some students of the 
problem hold that “the Covenant automatically modifies 
the Convention of Constantinople in so far as may bk 
necessary to permit the application of sanctions at the 
Suez Canal”; others that “the Canal, by virtue of this 
Convention must remain immune from the application of 
sanctions.” They disagree also on the question of who 
shall decide whether the “Covenant and the Convention 
conflict.” 

Dr. Buell concludes that “one of the great problem: 
of the future” in the development of international orgati- 
zation is that “of replacing the exclusive control of 
England at Suez and the United States at Panama witha 
system of international administration.” He comments 
that the legal problems in regard to the question of closing 
the Canal to an aggressor state will probably be “resolved 
on the side of the parties to the present dispute showing 
the greatest will.” 
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